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Climate Litigation Win for Industry: Some Procedural Clarity, But Not a Panacea 
 

By: Bret Sumner and Malinda Morain 

On Monday, May 17, 2021, the U.S. Supreme Court issued a 7-1 decision in a climate change 
lawsuit brought by the City of Baltimore against several major oil and gas companies.  BP P.L.C. 
v. Mayor and City Council of Baltimore. 
 
What does this decision mean for the future of similar climate lawsuits pending across the United 
States? Unfortunately, not much.  
 
The decision by the U.S. Supreme Court is entirely procedural; it did not address the merits of the 
climate change claims advanced by the City of Baltimore against the energy companies, nor did it 
overturn decisions from the Second, Ninth, and Tenth Circuits that found these cases could 
properly be heard in state courts.  
 
The Supreme Court merely addressed the scope of review a federal appellate court has in reviewing 
a federal district (lower) court decision on transferring a case from federal court back to state court.  
The City of Baltimore originally filed their case in Maryland state court. One of the companies 
filed a motion to remove the case to federal court, a common practice. Upon transfer, the city then 
asked the federal court to send the case back to state court, and the federal court did so.   
 
The energy companies appealed, and the U.S. Court of Appeals for the Fourth Circuit ruled that it 
only had the authority to review whether removal was appropriate under the federal officer removal 
statute, 28 U.S.C. § 1442, but lacked jurisdiction to consider other grounds for removal advanced 
by the energy companies.   
 
The Supreme Court decision, written by Justice Gorsuch, provided a win for the energy companies 
in finding that the Fourth Circuit erred in holding that it lacked jurisdiction to consider all grounds 
from removal rejected by the federal district (lower) court.  
 
The Supreme Court, however, did not rule on the other removal arguments advanced by the 
defendant energy companies, leaving for the Fourth Circuit to decide if the case was properly 
removed to federal court.  The Second, Ninth, and Tenth Circuits have already resolved this issue, 
finding that similar climate lawsuits brought by cities in California, New York, and Colorado 
belong in state court. Energy companies in the Tenth Circuit matter are seeking review of that 
decision with the Supreme Court.   
 
While this decision revives, for now, the energy companies’ arguments that these cases belong in 
the federal court, it is not a panacea that will stop litigation of these procedural issues, or the merits 
of these climate claims.  
 
Please do not hesitate to contact Bret Sumner or Malinda Morain if you have any questions or 
would like additional information. 
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