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Earned and Unused Vacation Pay Forfeiture Policies 
and Agreements are Void in Colorado 

By: Karen Spaulding 

Until recently, Colorado employers did not have complete confidence that a policy requiring an 
employee to forfeit earned and unused vacation pay upon separation of employment or other 
circumstances was valid and enforceable under the Colorado Wage Claim Act (“CWCA”). In 
Nieto v. Clark’s Market, Inc., the Colorado Supreme Court confirmed that such vacation pay 
forfeiture employment policies and agreements are void. 

Clark’s Market, Inc. (“CMI”) terminated Nieto and required her to forfeit her unused vacation pay 
per its written forfeiture policy (the “Forfeiture Agreement”). Nieto filed suit to recover her unused 
vacation pay at the time of her separation because the CWCA requires that “the employer shall 
pay upon separation from employment all vacation pay earned and determinable in accordance 
with the terms of any agreement between the employer and the employee.” C.R.S. § 8-4-
101(14)(a)(III) (“(14)(a)(III)”). 

Nieto argued that her vacation pay was earned and determinable as set forth in the employment 
agreement so it must be paid upon her separation regardless of the contrary terms in CMI’s policy. 
CMI argued that since the Forfeiture Agreement between the employer and the employee 
controlled, the unused vacation pay was not due upon separation because it never vested. 

First, the Court determined that vacation pay need only be “earned and determinable” rather than 
“vested” at the time of separation. Vesting of vacation pay is not a statutory requirement under 
(14)(a)(III) of the CWCA. 

Second, to determine if the seemingly ambiguous phrase “in accordance with the terms of the 
agreement” modified “earned and determined,” as argued by Nieto, or “employer shall pay,” as 
argued by CMI, the Court looked at statutory interpretation aids. It found that the purpose, its 
legislative history, and the mandatory “shall” language of this vacation pay section of the CWCA 
confirmed that “in accordance with the terms of the agreement” modified “earned and 
determined,” and, thus, CMI’s forfeiture policy was not permissible under the CWCA. 

The Court made it clear that when an employer chooses to provide vacation pay to its employees, 
which it need not do, “any contract term that purports to forfeit it—like CMI’s forfeiture clause 
here—is void under section 8-4-121 [voiding any policy that waives or modifies an employee’s 
rights in violation of article 4].” Opinion at 26. 
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The other type of employment policy that employers use in order to forfeit an employee’s earned 
and determined vacation pay is a “use-it-or-lose it” by the end of the year vacation policy. The 
Colorado Supreme Court clearly envisioned by its holding in Nieto that a “use-it-or-lose it” 
vacation forfeiture policy is void as well.  
 
Please contact Karen Spaulding for assistance with any employment law matters. 
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