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Permian and Delaware Basins Targeted in Proposed ESA Listing 
 

By: Nicole Blevins, Theresa Sauer and Bret Sumner 

Today, the Biden Administration, through the U.S. Fish and Wildlife Service (FWS) issued 
a proposed rule to list the lesser prairie chicken (LEPC) under the Endangered Species Act (ESA). 
This proposal includes listing the LEPC as an endangered species in the Permian and Delaware 
Basins in New Mexico and Texas, and as a threatened species in the Anadarko Basin of the 
northern Texas panhandle, as well as Oklahoma, Colorado, and Kansas. These listing proposals 
are published in the Federal Register, and available here. 

 
What is the bottom line? These proposed listing rules will be finalized over the course of 

the next 12 months. These listings would significantly impact oil and gas development in the form 
of significant permitting requirements, access restrictions, operational limits, and extensive 
mitigation pre-requisites. These suite of requirements can create significant delays and uncertainty 
in development planning and operations.  

 
Two Proposed Listings: FWS is proposing to list the LEPC in two population segments. 

The Southern DPS of the LEPC, located in the Shinnery Oak Ecoregion in New Mexico and Texas 
and including the Permian and Delaware Basins, is proposed to be listed as endangered.  
 

The Northern DPS of the LEPC, located in the Sand Sagebrush Ecoregion, the Mixed Grass 
Ecoregion, and the Short Grass/Conservation Reserve Program Ecoregion in Texas, Oklahoma, 
Colorado, and Kansas, is proposed to be listed as threatened.  

 
This proposed listing is significant to companies operating in the LEPC range, including 

the Delaware and Permian Basins, because a final listing will make it illegal to “take” a LEPC on 
public and private land without an incidental take permit. This permitting process takes years to 
develop and allows the FWS to impose significant, expensive, and time-consuming requirements 
and conservation measures.  

 
In addition, a final listing will trigger ESA Section 7 consultation for activities requiring 

federal permits, such as a federal application for permit to drill or a right-of-way, and the 
imposition of measures to minimize impacts to the species or FWS-designated critical habitat. 
Moreover, a final listing will increase litigation risk for larger projects with potential to impact the 
LEPC. 
 

https://www.bwenergylaw.com/nicole-blevins
https://www.bwenergylaw.com/theresa-sauer
https://www.bwenergylaw.com/bret-sumner
https://www.fws.gov/southwest/es/documents/R2ES/LEPC_pL_20210524.pdf


 

The bigger picture: This listing tactic of segregating discrete populations to allow for a 
more onerous “endangered” listing for distinct geographic areas (e.g., oil and gas basins, or mining 
areas) foreshadows likely efforts by the Biden Administration for other range-wide species, 
particularly the dunes sage brush lizard and greater sage grouse, which are prevalent in oil and gas 
resource intensive areas.  

 
What is next? FWS is seeking public comment on various aspects of the proposed rule 

including information relevant to impacts on LEPC from oil and gas development and operation, 
and a potential critical habitat designation. Comments will be due 60 days from the date the 
proposed rule is published in the Federal Register.  

 
Within one year of the proposed listing, FWS either issues a final listing, withdraws the 

proposed listing, or extends the proposal an additional six months for further consideration. A final 
rule listing the LEPC as threatened or endangered would likely be effective 30 days after it is 
published in the Federal Register.  

 
The proposed rule does not include a critical habitat designation as the FWS explained in 

its listing proposal that it lacks information sufficient to analyze the economic impacts of 
designation. FWS is actively gathering the necessary information to perform that analysis and has 
one year from the date of listing to publish a critical habitat designation.  

 
Please contact Nicole Blevins, Theresa Sauer, or Bret Sumner for additional information. 
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